Access Rights and the use of Section 11 Exemption Orders for Land
Management Events

Introduction

If you are planning to hold an Event on land where the public have access rights it may be necessary
to obtain a s11 order to exempt the land for the duration of the Event.

Section 11 of the Land Reform (Scotland) Act 2003 (“the 2003 Act”) allows an access authority to
exempt a particular area of land for a particular purpose from access rights which would otherwise be
exercisable in respect of it and for such times as may be specified.

What amounts to an Event

An Event could range from a local village fete to a larger organised event extending over many days
such as an outdoor music festival.

What are Access Rights?

Under the 2003 Act the public are entitled to a right of responsible non-vehicular access to most land
and inland waters in Scotland. Please see Appendix 1 for details of land over which Access Rights apply
and do not apply.

What if I want to hold an Event on lands where the public have access rights?

Where access rights apply, section 11 of the 2003 Act provides a mechanism for local authorities,
whether on application from third parties or at their own initiative, to exempt a particular area of land
from access rights for a particular purpose for a short period of time.

Examples of where a section 11 order might be considered include outdoor concerts, village fetes,
firework displays, highland games, agricultural shows, golf tournaments and car rallies.

Do I require a s11 order in all cases where access lands are affected?

Not all events will require a s11 order. If access is not materially impeded or if safety reasons do not
require closures, no s11 order will be required. It is more likely that longer events will require a s11
order.

If you are uncertain if your Event does or does not require a s11 order please contact West Lothian
Council’s Access Ranger for advice at: tony.mason@westlothian.gov.uk.

If a Core Path is affected a s11 order will be required in all cases.



What is the procedure for granting s11 orders?

West Lothian Council as the access authority will look at applications for exemption on a case-by-case
basis. In general, the reasons for exemptions under section 11 of the 2003 Act will usually be limited
to:

e Allowing admission to a particular Event whether by ticket (charged or uncharged) or
invitation; or

e The interests of safety and security (e.g. situations involving competition participants and
spectators).

An access authority may however also agree to a s11 exemption order to ensure the protection of
privacy, where the provisions of s6 of the 2003 Act are not deemed sufficient in individual
circumstances and the local authority considers the exemption necessary (e.g. to ensure privacy
during a private wedding).

Where an application for exemption is for 5 days or less, in reaching a decision on the s11 application
for exemption, West Lothian Council may consult the West Lothian Local Access Forum.

Where an exemption is for 6 days or more West Lothian Council are required to (a) consult the owner
of the land to which it would relate, the West Lothian Local Access Forum and such other persons as
the Council think appropriate; and (b) give public notice of the intended purpose and effect of the
proposed Order, inviting objections within such reasonable time as is specified in the notice; and to
consider any such objections and any other representations made.

In addition, where an application for exemption is for 6 days or more West Lothian Council is required
to obtain the confirmation of the Scottish Ministers before granting an Order.

On occasion an application may be determined by an appropriate Council Committee (currently the
Environment and Sustainability Policy Development and Scrutiny Panel); typically where an
application for exemption is for a period of 6 days or more or where there are material objections to
the proposed application for exemption.

In calculating the duration of an Event this should include not only the duration of the Event itself but
where appropriate the period immediately before and after for setting up and taking down purposes.

See the flowchart in Appendix 2 for an overview of the process for making short term and long term
section 11 Orders.

When will s11 Orders not be granted?

e For reasons solely relating to land management or construction (as the 2003 Act already
provides sufficient exemptions (for example as land managers have a duty of care to others,
this can, at times, necessitate land to be closed provided the closure is reasonable in the
circumstances)

e Large country houses or estates seeking an extensive exemption for most or all of their estate
for privacy (as this is likely to be considered to fall outwith any reasonable expectation of what
is needed for privacy)



e Anareaof land that is already subject to some management measure prohibiting or restricting
access (for example where an existing byelaw is in place that deals with the issue)

How to apply for a s11 Order?

Applications for exemption should be made to West Lothian Council’s Access Ranger at
tony.mason@westlothian.gov.uk using the form in Appendix 3 or on the Council’s website via the URL
address Access Rights and the Scottish Outdoor Access Code - West Lothian Council

What is the duration of a s11 Order?

If a s11 Order is sought this should include not only the duration of the Event itself but where
appropriate the period immediately before and after for setting up and taking down purposes.

If land is to be exempted for 5 or less days this will be dealt with by West Lothian Council as the local
access authority. If the exemption is for 6 days or more the confirmation of the Scottish Ministers is
also required.

A s11 Order shall be for a maximum of 2 years but can be (a) revoked, (b) amended or (c) extended
for further periods not exceeding 2 years.

How long will it take to process a s11 Order?
An application for a s11 Order should be made as far ahead of the event date as possible.

In respect of applications for 5 days or less we look for a minimum of 8 weeks’ lead-in. This is to ensure
sufficient time for the application to be considered by the West Lothian Local Access Forum and
Council Committee, should this be required.

For applications of 6 days or more we ask for a minimum of 9 months’ notice. This is required as public
consultation and Scottish Ministers’ confirmation is required. The Scottish Ministers may also require
a public enquiry before confirming any Order and if minded to confirm the Order may confirm the
Order with such modifications as they determine.

What considerations are relevant when determining a section 11 Order?

e the purpose and effect of the Order is clearly defined and is proportionate to the issue it seeks
to address

e where a charge is to be levied for admission that the charge is necessary to the viability of the
visitor attraction and the loss of public access can be justified in terms of other benefits to the
local community

e adequate consideration has been given to the demand for access in the area affected by the
proposed Order

e consideration has been given to the provision of alternative routes

e consideration has been given to any objections or representations received on the proposed
Order

e have the consultation requirements set out in section 11 of the 2003 Act on the proposed
Order been complied with



When considering an application for exemption, West Lothian Council will expect the application to
relate to the minimum area of land and for the minimum period needed.

Can land be exempted permanently from access rights?

Yes. However as a section 11 Order cannot be for a period greater than 2 years, although they can be
extended, if a permanent solution is required planning consent should be sought.

Is there a charge for a section 11 Order?

There is currently no charge for a section 11 Order although applicants will be required to meet the
cost of any necessary advertisement in the local newspaper.

For further information:

e Land Reform (Scotland) Act 2003
e Scottish Outdoor Access Code

e Guidance for local Authorities and National Park Authorities - Part 1 Land Reform (Scotland)
Act 2003

e Guidance for Local Authorities and National Park Authorities: Temporary Closure of Land
(including Core Paths) by Section 11 Orders - The Land Reform (Scotland) Act 2003
(Modification) Order 2013




Appendix 1

Access Rights

Where do access rights apply?

hills, mountains and moorland

woods and forests

grassland including grass being grown for hay or silage (except when it is at such a late stage
of growth that it is likely to be damaged)

land on which crops have not been sown

margins of fields in which crops are growing

fields where there are horses, cattle and other farm animals

Core Paths

paths and tracks where these cross land on which access rights can be exercised

rivers, lochs, canals and reservoirs

riverbanks, loch shores, beaches and the coastline, and

most parks and open spaces

on grass sports or playing fields, when not in use, and on land or inland water developed or
set out for a recreational purpose, unless the exercise of access rights would interfere with
the carrying on of that recreational use

golf courses, but only for crossing them and providing that you do not take access across
greens or interfere with any games of golf

on, through or over bridges, tunnels, causeways, launching sites, groynes, weirs, boulder
weirs, embankments of canals and similar waterways, fences, walls or anything designed to
facilitate access (such as gates or stiles).

Access rights can be exercised at any time of the day or night.

This right of responsible access may be exercised only (a) for recreational purposes (b) for the
purposes of carrying on a relevant educational activity; or (c) for the purposes of carrying on,
commercially or for profit, an activity which the person exercising the right could carry on otherwise
than commercially or for profit.

Recreational purposes include:

pastimes (such as watching wildlife, sightseeing, painting, photography and enjoying historic
sites)

family and social activities (such as short walks, dog walking, picnics, playing, sledging,
paddling or flying a kite)

active pursuits (such as walking, cycling, horse riding and carriage driving, rock climbing, hill-
walking, running, orienteering, ski touring, ski mountaineering, caving, canoeing, swimming,
rowing, windsurfing, sailing, diving, air sports and wild camping)

taking part in events (such as walking or cycling festivals, hill running races, mountain
marathons, mountain biking competitions, long-distance riding events, orienteering events
and canoeing competitions).



Educational purposes include furthering a person’s understanding of the natural and cultural heritage
and commercial purposes apply where the activities are the same as those done by the general public).

Further guidance can be found in the Scottish Outdoor Access Code.

Where do access rights not apply?

Sections 6 and 7 of the 2003 Act detail where access rights do not apply. The main exclusions include:

land to the extent that it has a building or caravan on it

land adjacent to a house, caravan, tent or other similar domestic place as is sufficient to give
persons living there reasonable measures of privacy and undisturbed enjoyment

the curtilage of land surrounding and associated with non-domestic buildings

land contiguous to and used for the purposes of a school

private gardens where owned in common

land which has been developed or set out as either a sports or playing field or for a particular
recreational purpose when the fields are being used or in relation to access rights which would
not interfere with the use to which the land is being put

golf greens, bowling greens and other similar grass surfaces and certain types of artificial
surfaces

land where a charge was levied for public admission for at least 90 days each year prior to
31 January 2001 and for which a charge continues to be levied for the same period after that
date

land on which building, civil engineering, demolition works or other works, such as works by
a statutory undertaker for the purposes of the undertaking are underway

land on which crops have been sown or are growing (but not including the margins of a field)
land used for the working of minerals by surface workings such as quarrying

land designated under s129 of the Serious Organised Crime and Police Act 2005 (e.g. nuclear
or military sites)

What is a Core Path?

A Core Path is a statutory route designated by a local authority under the terms of the 2003 Act with
the purpose of providing a reasonable access network.



Appendix 2

Flowchart: a guide to making short term & long term section 11 Orders

Event being organised which requires land/core path to be temporarily exempt
from access rights (by a section 11 order)

\
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* see above: ‘what is the procedure for granting section 11 orders’
** see above: ‘what considerations are relevant when determining a section 11 Order’
*** see: section 11(5) of the 2003 Act

See Appendix 4 for Model Notices A, B and C



Appendix 3

ACCESS RIGHTS

Reference:

Reference:

Outcome:

APPLICATION FOR AN EXEMPTION ORDER
UNDER SECTION 11 OF THE LAND REFORM (SCOTLAND) ACT 2003

Applicant Name:

Applicant Address:

Contact Name:

Contact Phone Number(s):

Name of the Landowner if not the
Applicant:

Please include the outcome of your
discussions with the landowner

Name:
Address:
Contact phone number(s):

Outcome:

Name of Event:

Date(s) of Event:

Period of closure where public not
permitted include start date and
time and end date and time:

Please include setup and take down
periods.

Exemptions requested for 6 days or more will
require to be considered by Scottish Ministers and
will require a longer period for consultation, No
exemption can extend beyond 2 years.

Start date (and time):

End date (and time):




All requests for exemption should be for the
minimum duration necessary .

Location of Event (please provide
an address and also attach a map
or plan to your application) which
should also identify any affected
Core Paths, Rights of Way and other
access paths or tracks:

Please use an appropriate scale on the map or
plan.  1:1250 is usually suitable for urban
residential areas and 1:2,500 for rural areas. All
maps should show a north point, scale and
sufficicinet surrounding features to identify the
location of the Event. Please use an OS Map
where possible.

All requests for exemption should be for the
minimum area necessary.

Reason why the exemption is
required:

Please provide details of any
proposed mitigations to allow
continued or diverted access across
or around the Event site including
details of any diversion routes:

If a Core Path falls within an Event
site but is to remain open this
should be stated.

Please highlight the reason why
the path closure is required.

Please identify all proposed
diversion routes on a map or plan.

Please provide details of signage to
be erected to warn of closure or
diversion of any paths:

Please provide details of proposed wording

Please provide details of the
intended reinstatement and repair
of all paths following the Event
including timescales:




DECLARATION: | confirm that the details provided above are correct
Signature

Date

Note 1: if you require an adopted road or footpath (including any Right of Way) to be closed or diverted
for the duration of the Event a Temporary Traffic Regulation Order (TTRO) may also be required.
Further details and application forms for approval of a TTRO can be obtained from
tony.mason@westlothian.gov.uk.

Note 2: Depending on the size and type of event, West Lothian Council may require you to attend a
Safety Action Group (SAG) to ensure adequate safety measures are in place. The SAG is a forum for
discussing and advising on public safety at an event and aims to help organisers with the planning, and
management of an event and to encourage co-operation and co-ordination between all relevant
agencies including the emergency services.

Note 3: Where an application for exemption is for 6 days or more West Lothian Council is required to
obtain the confirmation of the Scottish Ministers before granting the Order.



Appendix 4

Model Notice A

DRAFT SECTION 11 ORDER FOR SIX DAYS OR MORE SEEKING OBJECTIONS OR REPRESENTATIONS

West Lothian Council
NOTICE OF PROPOSED ORDER TO EXEMPT LAND FROM ACCESS RIGHTS

Notice is hereby given under section 11(2)(b) of the Land Reform (Scotland) Act 2003 ("the Act")
that West Lothian Council a local authority constituted under the Local Government etc. (Scotland)
Act 1994 having its principal office at West Lothian Civic Centre, Howden South Road, Livingston, West
Lothian, Scotland, EH45 6FF proposes to make [insert name of proposed order] ("the Order") under
section 11(1) of the Act.

The effect of the Order will be to exempt [insert description of land/core path here] from the access
rights which would otherwise be exercisable in respect of that land by virtue of Part 1 of the Act.

[N.B. if core paths that are located within a wider areal exemption under section 11 are to remain
accessible to the public, the Order must specifically state this]

The purpose(s) for which the Order is being proposed is/are [insert details of purpose(s) for which
Order is being proposed]

It is proposed that the Order will take effect from [insert date] and will expire on [insert date].

Objections or representations in respect of the Order may be made to the Local Authority at the
address given below, for its consideration, no later than [ ] days after publication of this notice. These
should be made in writing [and in the case of objections, the grounds on which they are made should
be stated].

[insert date, contact details of local authority including email address if appropriate]



Model Notice B

SECTION 11 ORDER FOR UNDER SIX DAYS

West Lothian Council
NOTICE TO EXEMPT LAND FROM ACCESS RIGHTS

Notice is hereby given under section 11(9) of the Land Reform (Scotland) Act 2003 ("the Act") that
on [inset date of making Order], West Lothian Council a local authority constituted under the Local
Government etc. (Scotland) Act 1994 having its principal office at West Lothian Civic Centre, Howden
South Road, Livingston, West Lothian, Scotland, EH45 6FF made [insert name of order] ("the Order")
under section 11(1) of the Act.

The effect of the Order is to exempt [insert description of land/core path] from the access rights
which would otherwise be exercisable in respect of that land by virtue of Part 1 of the Act.

[N.B. if core paths that are located within a wider areal exemption under section 11 are to remain
accessible to the public, the Order must specifically state this]

The purpose(s) for which the Order is made is/are [insert details of purpose(s) for which Order has
been made.]

The Order will take effect from [insert date - either the date on which it was made or a specified
date] and will expire on [insert date], unless revoked earlier.



Model Notice C

SECTION 11 ORDER FOR SIX DAYS OR MORE

West Lothian Council
NOTICE OF ORDER TO EXEMPT LAND FROM ACCESS RIGHTS

Notice is hereby given under section 11(9) of the Land Reform (Scotland) Act 2003 ("the Act") that
on [insert date of Ministerial confirmation], the Scottish Ministers acting under section 11(7) of the
Act confirmed the [insert name of order] ("the Order") [with modifications], proposed by West
Lothian Council a local authority constituted under the Local Government etc. (Scotland) Act 1994
having its principal office at West Lothian Civic Centre, Howden South Road, Livingston, West Lothian,
Scotland, EH45 6FF under section 11(1) of the Act.

The effect of the Order is to exempt [insert description of land/core path] from the access rights
which would otherwise be exercisable in respect of that land by virtue of Part 1 of the Act.

[N.B. if core paths that are located within a wider areal exemption under section 11 are to remain
accessible to the public, the Order must specifically state this]

The purpose(s) for which the Order is made is/are [insert details of purpose(s) for which Order is
being proposed]

The Order will take effect from [insert date] and will expire on [insert date], unless revoked earlier.

[Guidance last updated: March 2025]



